Abstract
Introduction
Scholars have affirmed that law requires unity and a single final authority. Even when there are multiple agents involved in the decision-making process, a compromise
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became a jurisdictional protector of fundamental rights within the EU's legal order. 5 In 1974, the ECJ made the first specific reference to the ECHR as a source of 'guidelines [to be] followed within the framework of community law'. 6 The past 20 years were characterized by numerous references to individual articles of the ECHR, 7 and in 1998 the ECJ in Baustahlgewebe 8 directly and expressly relied on 'Strasbourg's jurisprudence' and the judges in Luxembourg 'acted as genuine human rights judges '. 9 In 2005, in Pupino, 10 the ECJ adopted the ECtHR's case law and thus extended the protection of fundamental rights in criminal matters. Overall, in the period between 1974 and 1998 more than 70 ECJ judgments and opinions referred to the ECHR. In the period between March 2001 and March 2003, 37 ECJ judgments and 22 Court of First Instance (CFI, now General Court) judgments explicitly addressed fundamental rights.
11
With the Treaty of Lisbon the EU made itself subject to some extent to the jurisprudence of the Strasbourg Court. The Charter, now as binding as a Treaty, is the principal vehicle through which the jurisprudence of the ECtHR is incorporated into EU law, and thus is to be respected by the EU. Article 52(3) of the Charter suggests the use of the ECHR as a minimum standard of protection.
On 19 January 2010 for the first time the ECJ in Kücükdeveci 12 refers to the legal status of the Charter of Fundamental Rights, as set out in Article 6 TEU as amended in the Lisbon Treaty. The case law following Kücükdeveci has referred to the Charter as a source of human rights rules. Schermers (1994) , iii, at 90-91. 6 Case 4/73, J.Nold, Kohlen-und interfering in the EU's constitutional space, because the EU/EC was not a contracting party to the ECHR.
14 However, through some very important cases, 15 the ECtHR gradually undertook a more active role and started to monitor and scrutinize in much detail EU law issues. Eventually, in Bosphorus, 16 the Court made clear its intention to wait for the EU's formal adherence to the ECHR before treating that entity in the same way as the Convention's contracting parties. On that occasion, the Court also declared that the EU no longer enjoyed what has previously been qualified as a 'total immunity' with regard to the ECHR.
17
Despite an extent of cooperation, the two Courts adhere to separate legal systems and thus have divergent approaches to the same broad issues. For instance, in relation to the protection of foreigners against expulsion, fundamentally different provisions apply in the two European legal systems. In the EU law context, the status and rights of a person seeking protection from expulsion vary according to whether he or she is an EU citizen, has exercised his/her right of freedom of movement, is a family member of one of the former categories or none of the above.
18 By contrast, the decisive consideration, when assessing whether protection from expulsion should be granted under Article 8 ECHR, will not so much be the nationality or legal status of the persons concerned, but rather the extent of his/her social integration into the host country.
19
Citizenship presents two faces. For the insiders, those who belong to a political community or have certain allegiances with it, citizenship stands for inclusion and universalism. To outsiders it means exclusion. The inclusionary and exclusionary dimensions of citizenship are spatially and jurisdictionally separate and usually regarded as complementary. 20 These two aspects dramatically collide within the EU territory, creating numerous contradictions when it comes to the class of people EU law calls third country nationals (TCNs). These are transnational migrants, and their status differs from that of EU citizens and depends on their entry or residence conditions. They are aliens or non-EU citizens as they enter the borders. Thus, as outsiders, they are always potentially subject to deportation by the host EU Member State. Scholars debate the different theoretical positions taken with regard to the rights of aliens who are present on a state's territory. Bosniak shows how the granting of rights may be based on nationality (thus excluding aliens) or on territoriality (thus including them). 21 A similar distinction can be made with regard to the rights of TCNs in the EU, and both the ECJ and the ECtHR will be faced with the question whether having a foreign nationality is a relevant ground for withholding rights from TCNs. In this respect, despite applying different provisions, a coherent approach would require that both Courts take the same position. Callewaert has argued that there is no formal hierarchy between ECHR and EU law and they both claim the right to set standards applicable to a substantial part -if not all -of the continent. In his opinion, this will not change with the accession which is simply designed to prevent EU law and institutions from breaching the Convention. 22 Although the accession is necessary to integrate the EU into the pan-European system of human rights protection, there is anxiety on how certain issues will be addressed. One of the main concerns is whether the EU is ready for accession and whether the ECJ is up to the standard required by the ECHR.
23
This article compares the jurisprudence of the two Courts to understand the complexity of the new EU dimension. The process of comparison starts with an analysis of the 'divergences' of the European Courts' decisions to gain an understanding of the 'commonalities' which will shape their relationship. Three stages of analysis are employed. The first stage aims at reflecting on the discrepancies between the divergent approaches and conclusions adopted by the two European Courts. The second angle concentrates upon possible convergences between the two sets of decisions of the two Courts. Finally, the third stage examines the interplay between these two angles, taking into account the impact of these 'commonalities' on the European fundamental rights dimension emerging after the Lisbon Treaty.
The aim is to determine whether there is any coherence or common approach between the two institutions, even in such a divergent area of law, and predict the direction the judiciaries of Europe will pursue in the light of the new developments introduced by the Lisbon Treaty. Finally, some preliminary conclusions will be attempted.
A Case Study: Confronting and Contrasting the ECJ's and ECtHR's Approaches to the Protection of Third Country Nationals against Expulsion
Dissimilar approaches have been followed by the two European Courts due to the distinct legislations on the protection of foreigners against expulsion. At EU law level there are two separate sets of laws, which are concurrent and mutually exclusive: the free movement of people/EU citizenship and the EU Immigration and Asylum
21
Ibid., at 18 ff. 22 Callewaert, supra note 4, at 783. provisions. By contrast, the ECHR rules focus more on the residence/integration criteria of the individual concerned.
A EU Citizenship and Migration Law
Under EU law, a person seeking protection from expulsion is subject to different treatment according to his/her nationality/citizenship status, and this creates a stratification of rights between different people living within the EU. There is a hierarchy of legal residents within the EU, with the Union citizens at the apex and TCNs with no connection with EU citizens at the bottom of the ladder. Some further sub-classifications within each category according to the migrant's economic attractiveness or the length of the residence status within the EU are also evident, in particular if the individual is a non-EU citizen. 24 Then, EU citizens and family members, including TCNs, have privileged status as they are protected by EU citizenship/free movement of people legislation and thus are very rarely subject to expulsion. Despite the broad scope of the right of free movement, there are some exceptions to the principle of free movement. These are laid out in Article 45(3) TFEU, which states that free movement can be restricted on the grounds of public policy, public security, and public health.
Directive 2004/38 25 sets out certain circumstances in which EU citizens can be expelled from or refused entry to another Member State. Article 27(1) refers to grounds of public policy, public security, or public health, but these grounds shall not be invoked to serve economic ends. Then, paragraph (2) affirms that any measures shall comply with the principle of proportionality and be based exclusively on the personal conduct of the individual concerned.
There are further limitations for those Union citizens or their family members who have acquired the right of permanent residence (five years), as they may not be expelled 'except on serious grounds of public policy and public security' (Article 28 (2) and (3)). An expulsion decision needs to be based on 'imperative grounds of public security' once the citizen has resided in the Member State for the last 10 years.
The ECJ confirms that the expulsion of Union citizens or their family members exercising their mobility is not allowed unless justified, and it places EU citizens on a strong basis of equality with the state's own nationals. Public policy and public security shall comply with the principle of proportionality. These derogations relate only to the personal conduct of the individual concerned. 26 Previous criminal convictions are not in themselves grounds for expulsion. Article 27(2), incorporating R v. Bouchereau, 27 provides that personal conduct of the individual must represent a genuine, present, and sufficiently serious threat affecting one of the fundamental interests of society. 
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In Adoui and Cornuaille 28 the ECJ ruled that Member States may not expel a national of another Member State from their territory or refuse entry by reason of conduct (in this case, suspected prostitution) which, when attributable to their own nationals, does not give rise to genuine and effective or repressive measures intended to combat such conduct. Later on, the ECJ case law introduced further safeguards as regards deportation. 29 In Oulane, the ECJ stated that 'detention and deportation based solely on the failure of the person concerned to comply with legal formalities concerning the monitoring of aliens impair the very substance of the right of residence directly conferred by Community law and are manifestly disproportionate to the seriousness of the infringement'.
30
The recent Tsakouridis judgment, 31 in line with the Orfanopoulos case law, 32 clarifies the scope of 'imperative grounds of public security'. In emphasizing the importance of Article 7 of the Charter, the judgment attempts to balance the public security threat based on the personal conduct of the Union citizen with the risk of compromising its social rehabilitation in the state where he has become integrated.
The basis of the ECJ reasoning in all these judgments is the principle of nondiscrimination on the basis of nationality, which is the core of free movement legislation and requires that similar situations are not treated differently between EU citizens and nationals, unless justified.
In paragraph 32 of the Rutili judgment, the ECJ explains that the grounds of public policy, public security, and public health are 'a specific manifestation of the more general principle, enshrined in Articles 8, 9, 10 and 11 . . . [ECHR] ratified by all the Member States, and in Article 2 of Protocol No 4 of the same convention, . . . which provide, in identical terms, that no restrictions in the interests of national security or public safety shall be placed on the rights secured by the above-quoted articles other than such as are necessary for the protection of those interests 'in a democratic society '. 33 According to Guild, the ECJ has relied 'on the legitimacy of the ECHR in a legal framework which is the inverse of the Convention'. 34 She explains that the right to free movement is an individual right enforceable against the state in a way that no right of the ECHR, with the exception of Article 3 (or perhaps Article 2 ECHR), applies. In relation to family members of EU citizens, the ECJ has applied Article 8 ECHR in a number of judgments 36 to emphasize the obligation on national authorities to take into account the right to family life and respect of proportionality.
The same rules do not apply to TCNs not related to any EU citizens. In the area of immigration and asylum, the Treaty of Amsterdam conferred jurisdiction on the ECJ, and the Treaty of Lisbon extended it to criminal matters and police cooperation issues, with the exclusion of the review of the validity of operations carried out by the police or other law-enforcement services of a Member State for the safeguarding of internal security. TCNs enjoy EU rights through a variety of instruments based on Article 79 TFEU (ex Article 63(3) TEC, as amended), which include amongst others 37 the Directive on Third Country Nationals who are Long-Term Residents. 38 This Directive provides for a secure residence right and free movement for economic and other purposes across the EU for (most) TCNs, who have completed five years' lawful residence in a Member State. It is the closest immigration and asylum measure to the Citizenship Directive 2004/38. Article 12(1) of the Directive states that Member States may take a decision to expel a long-term resident solely where he/she constitutes an actual and sufficiently serious threat to public policy or public security. The decision to expel a long-term resident 'shall not be founded on economic considerations' and a number of factors (such as the duration of the residence of the long-term resident in the Member State; her/his age; the consequences of the exclusion order on the long-term resident and his/her family; the links that he/she has with the country of residence or the absence of those links) should be taken into account before adopting such a decision. between the EU and non-EU countries. Such agreements introduce equal treatment clauses to be applied to the nationals of some European states which are not currently in the EU (e.g. Turkey, FYROM), several North African states (Algeria, Morocco, Tunisia), and more than 70 African, Caribbean and Pacific states which are parties to the Cotonou Agreement. 41 So, for example, in the case law on the EU/ Turkish agreement, the ECJ has emphasized the length of residence of Turkish migrant workers in the host state as a decisive element to consider in expulsion cases. 42 In particular, the EEC/Turkey Association Agreement and Decision No. 1/80 confer on Turkish migrant workers the same protection in access to employment and conditions of employment as are accorded to EU nationals. 43 In Hava Genc v. Land Berlin, the Court mentions that the only two kinds of restrictions on the rights conferred on Turkish nationals who fulfil the conditions laid down in Decision No. 1/80 are 'a restriction based on the fact that the presence of the Turkish migrant in the host Member State constitutes, by reason of his own personal conduct, a genuine and serious threat to public policy, public security or public health, within the terms of Article 14(1) of that decision [. . . and] a restriction based on the fact that the person concerned has left the territory of that State for a significant length of time without legitimate reason'. 44 The ECJ in Murat Polat affirms that Article 14(1) needs to be interpreted 'as not precluding the taking of an expulsion measure against a Turkish national who has been the subject of several criminal convictions, provided that his behaviour constitutes a genuine and sufficiently serious threat to a fundamental interest of society. It is for the national court to determine whether that is the case in the main proceedings.' 45 It remains to be assessed whether the expulsion of a Turkish national is permitted only on 'imperative grounds of public security', provided the individual has resided in the host country for 10 years, equalizing in such a way Turkish citizens to EU citizens. New pending preliminary proceedings 46 will provide a clear answer to this question. The recent case of García and Cabrera dealing with the Convention implementing the Schengen Agreement expands the protection accorded to TCNs, stating that 'where a TCN is unlawfully present on the territory of a Member State because he or she does not fulfil, or no longer fulfils, the conditions of duration of stay applicable there, that Member State is not obliged to adopt a decision to expel that person'. 47 Moreover, extensive protection granted by the ECJ to TCNs can be found in Chakroun 48 on the interpretation of the Family Reunification Directive. The Court referred to case law 49 applicable to EU citizens when interpreting the meaning of certain provisions applicable to TCNs. This decision was taken by the ECJ after the entry into force of the Lisbon Treaty; thus it can be a sign of a move by the Court towards a more universal approach to human rights.
Provided that the Court follows its previous line of reasoning applied to cases with regard to Turkish citizens and the Schengen Agreement, as well as its rationale in Chakroun, it can be argued that the security of residence of status-holders has certainly been improved. 50 Arguably, it has reached a level comparable to that of European citizens as envisaged by the Tampere Conclusions, 51 the Stockholm Programme, 52 the Communication from the Commission entitled 'Europe 2020 strategy', and the June 2010 Council Conclusions.
53

B Immigration Cases within the ECHR
In the context of the Council of Europe, applying the ECHR to immigration cases has always been a difficult balancing exercise between the effective protection of human rights and the Contracting States' autonomy to regulate migration flows. Every country has introduced specific legislative measures dealing with immigration and, more specifically, with the maintenance of effective immigration control. The Strasbourg Court maintains the principle that the Contracting States enjoy the right 'as a matter of well-established international law and subject to their treaty obligations to control the entry, residence and expulsion of aliens'.
54
There can be several reasons why a person is deported or removed from a country. A large number of applicants have relied on Article 8's insistence on respect for family life as the basis for contesting a decision to refuse entry to or deport aliens, when the excluded person has family connections in the relevant country. 55 at New York University on December 27, 2011
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the state not to interfere with private and family life, expulsion is a rather broad concept, and it would be wrong to consider it confined within the limits of Article 8 only.
There is a considerable body of case law on expulsion using Article 8 together with Article 3 ECHR, Article 3 only, or Article 2. Article 3 constitutes an absolute minimum standard entailing the obligation for a state not to extradite or expel a person to a country where there is a risk of exposure to torture or inhuman or degrading treatment or punishment. 56 Article 2 prohibits deportation in the case of a real risk that the deporting alien will be the victim of arbitrary killing in the receiving country.
Cases of expulsion ordered for the protection of society against serious crime cannot be judged by the same criteria used for those of ordinary removal. Each situation is unique, but also the standards cannot in principle be the same just because the applicants use considerations of family life and/or private life. Accordingly, the factors taken into account for the assessment of an expulsion order are different if criminal offences are committed.
Under the Convention, protection is provided for all people irrespective of nationality or citizenship. For the ECtHR it makes no difference whether it is a European or a foreign case when assessing whether protection from expulsion should be granted under Article 8 ECHR. The Strasbourg Court examines whether there is a violation of the rights protected by the Convention per se and just focuses on the context in which the possibility of a person's forced removal to another jurisdiction arises. 57 In other words, for the application of Article 8 the decisive question is whether the state's refusal of leave to enter or remain in the country, in circumstances where the life of the family cannot reasonably be expected to be enjoyed elsewhere, deprives the applicant of the opportunity to benefit from his right and thus constitutes a sufficiently serious breach. The answer is given, taking into full consideration all factors in favour of the refusal and following an attempt to strike a fair balance between the rights of the individual and the interests of the community.
The protection of TCNs' long-term residence status does not create a new and separate category of protection based on the length of their stay in the receiving country and the personal bond with that country, although there were judges suggesting an autonomous protection independent of the existence of family life.
58 Expulsion or deportation is commonly recognized as a form of 'interference with the applicant's right to respect for his private and family life', 59 as judges were reluctant to take such a bold step and give up the link to family life. A wide interpretation of family life and a flexible approach have been adopted by the ECtHR. This has confirmed the role of that Court as a safeguard of human rights and protector of individuals who can be found in a disadvantageous position. However, the pressing need for consistency in the Court's approach, due to the extremely serious and sensitive nature of Article 8 cases, has prompted the ECtHR to develop a set of standards to avoid a 'judicial lottery' 60 and maintain coherency and fair judgments. This was considered to be the most appropriate response to the repeated criticism that the Court's case law lacked a coherent approach, thus increasing legal certainty and efficient protection.
61
Although not written in stone, the tests used by the Court in the relevant case law were related to the degree of integration in the host country and the social ties with the local community. If the foreigner was able to demonstrate the existence of sufficiently strong links with the host country, this was highly valued by the Court in its assessment of the personal situation of an applicant and his family members. In this way, the Court wished to leave the door open for reassessment and periodic review in the light of any changing circumstances.
However, Boultif 62 represents a turning point in the ECtHR's approach towards family life in general and family reunification of long-term immigrants in particular. In this case, the Court provided a list of criteria to be taken into account for the assessment of whether an expulsion measure by a Contracting State is justified as proportionate to the legitimate aim pursued as well as necessary in a democratic society. They are wide-ranging factors, covering several different aspects of the life of the immigrant, the offence committed, and the threatened expulsion measure. The rationale behind the introduction of a list is the measurement of the effect that an expulsion order will have upon the applicant and his/her family. The Court elaborated the relevant criteria to be used for assessing whether an expulsion measure was necessary in a democratic society and proportionate to the legitimate aim pursued.
The eight Boutlif criteria, as reproduced in paragraph 50 of the judgment, include the nature and seriousness of the criminal offence, the length of the stay in the host country, the time elapsed since the offence was committed and the conduct during that period, the nationalities of the various people concerned, the applicant's family situation, whether the spouse knew about the offence when they entered into the relationship, the age of children, and the seriousness of the difficulties which the spouse is likely to encounter in the country of origin. 63 The judges considered these criteria as a really useful tool and have gone on to use them in similar cases since 2001.
Given the fact that the Boutlif criteria were open to further development and improvement, the Court in Benhebba v. France 64 showed the intention effectively to extend The next case that re-affirmed the importance and practicality of the Boutlif criteria is Üner. 66 The Court applied the Boultif criteria, making clear that they are applicable and should be used in all similar cases. The innovation was that there is a differentiation regarding the best interests and the wellbeing of the children as well as the solidity of the family ties as two additional sub-criteria. 67 The first one was already reflected in the case law, 68 while the second one derived from the Court's recognition that 'the longer a person has been residing in a particular country the stronger his or her ties with that country and the weaker the ties with the country of his or her nationality will be'. 69 Overall, despite the addition of two further criteria, the judgment in Üner does not represent a conceptually new approach to the problem of expulsion of long-term immigrants. However, the Court did take more detailed account of the impact of such a measure on an immigrant's private and family life, since the judgment accepted that the totality of ties between settled migrants and their host country forms part of the concept of private life within the meaning of Article 8.
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The consistent application of these standards in the later cases, 71 even after the ratification and the entry into force of the Lisbon Treaty, 72 is another step in the right direction. This illustrates the willingness of the Court to build a coherent case law which facilitates the autonomous application of Article 8 ECHR by domestic courts.
The re-conceptualization of private and family life within the meaning of Article 8 may lay the ground for the structural alignment of ECHR standards and EU legisla- These provisions on the protection of foreigners against expulsion can be interpreted in the light of the ECHR case law. In this way, the cooperation between the Courts can be transformed into something more tangible and concrete than the desire for mutual respect and support.
C Common Approaches between the Two Courts
Since the ECtHR and the ECJ have to combine their forces, the judges should create a common code of communication, a human rights legal language, which will enable them to avoid conflicts of interests and judicial overlaps. In this way, the level of protection afforded will be enhanced and both the ECHR and the Charter will be smoothly integrated into the EU legal order. From the foregoing discussion, there seem to be common approaches between the two Courts and these can be used as a basis for further development of the common human rights legal language. At EU law level the flow and volume of migration is left to the autonomy and control of Member States, but once the migrants are within EU borders, EU law regulates residence and expulsion. Despite the differences of treatment in EU legislation between EU citizens and TCNs, the ECJ in Chakroun interpreted some provisions applicable to TCNs in line with the case law applicable to citizens as well as the ECtHR jurisprudence and the Charter of Fundamental Rights. The Charter can improve the dialogue between the two Courts during the transition period until the formal accession of the EU to the ECHR. Through the Charter, the ECtHR jurisprudence should be applicable to EU law even before the accession takes place. Almost all of the rights contained in the Charter apply not only to EU citizens but also to TCNs, because of the Charter's universal applicability. Since it refers to 'everyone', the way is open for the equalization of rights for everyone in the EU. Moreover, the universal applicability is not jeopardized by the fact that Poland, the UK, and the Czech Republic have opted out of specific chapters of the Charter, because the ECJ can make use of the general principles of law instead of individual provisions, as in Kücükdeveci.
75
At the same time, through the EU's secondary legislation on TCNs it is clear that they are already acquiring bundles of rights in Marshall's citizenship sense. 76 This is now further developed and extended by the Charter. 77 It has been argued that the assimilation of protection of residence for certain TCNs to the level enjoyed by Union citizens diminishes the differential in rights between the TCNs and EU citizens in a state. This simplifies the job of the administration and the courts in applying one test in respect of Union law, no matter whether it is based on the Treaties, secondary legislation, or other sources such as accession agreements or the Schengen Convention.
The other side of the coin is to claim that the enhanced protection accorded to some TCNs can create a new category of privileged non-European citizens, which could potentially reduce the distinction but not diminish the differential. Beyond doubt, whatever position is taken on this respect, the value of the Charter and its broad personal scope of application cannot be underestimated.
Moreover and more specifically, the cases of Metock and Carpenter can be used as examples of convergence between the two Courts, but once again, despite the reference to Article 8 ECHR, the cases involved EU citizens' family members. 79 For example, in Metock, the Court adopted a rather wide interpretation of Article 3(1) of Directive 2004/38 providing that 'the benefit of rights provided for in Article 10 of the Regulation on Freedom of Movement for Workers within the Community [Union] cannot depend on the prior lawful residence of a spouse in another Member State'. The assimilation of protection between TCNs and EU citizens will no doubt facilitate the integration of non-EU nationals.
The Strasbourg jurisprudence maintains the principle that the Contracting States enjoy the right 'to control the entry, residence and expulsion of aliens'. 80 It takes the form of a balancing exercise between the effective protection of human rights and the Contracting States' autonomy to regulate migration flows. The Court has classified the deportation of a foreigner as a potential violation of his right to family life under Article 8 ECHR and applied the prohibition of inhuman or degrading treatment in Article 3 ECHR to the expulsion of aliens.
81
The Strasbourg Court considers it appropriate further to expand its protective scope beyond the realms of family life stricto sensu and put under its umbrella secondgeneration immigrants as well. In assessing individual rights to protection for family life, the ECtHR has considered the degree of family life, including considerations about the integration of the individual. 82 As mentioned earlier, the degree of integration in the host country and the social ties with the local community are criteria that have already been used in the relevant case law.
What remains to be resolved is whether the ECtHR gives primary significance to the legitimate interests of states in securing public order or to the right of long-term immigrants to remain in their host country. It is to be noted that the majority of TCNs in the EU are family members of EU migrant nationals so their position must be subsumed to that of their EU national principal. See Guild, supra note 24, at 147. 80 Moustaquim, supra note 54, at 43. interpretation of the ECHR and the proper construing of its provisions, i.e. Article 8. 84 Since there is no formal hierarchy that binds the judges, any alternative sources, EU or international law, can be used for the achievement of the best possible results. What the Strasbourg judges suggested in this case may be the way forward, and perhaps the Charter could be used as a commonly accepted and authoritative source, as long as it is interpreted consistently and in line with EU law. 85 
Some Preliminary Conclusive Remarks
The new developments introduced by the Lisbon Treaty, i.e. the legally binding nature of the Charter and the EU's accession to the ECHR, will significantly re-adjust the relationship and the balance of powers between the two European Courts.
Until November 2009, human rights were being regulated by two distinct and independent regional regimes: the Luxembourg system and the Strasbourg order. Within the Luxembourg regime, fundamental rights first developed by the ECJ, as general principles of EU law, were then enshrined in the EU Treaties. 86 Within the Strasbourg system, human rights were based on the ECHR interpreted by the ECtHR and administered by the Council of Europe. 87 In general, the two regimes have co-existed in harmony for all these years with no major conflicts of authority or hierarchy issues, even though some problems and divergences of approaches existed in relation to specific areas.
The Lisbon Treaty added an additional layer of protection of fundamental rights to the existing EU legal order. Despite the divergent approaches, the two Courts managed to generate a strong relationship of cooperation by initiating a dialogue that has led to a remarkable convergence between their legal orders in some areas (i.e. the right to protection for property, the right to freedom of expression, the right to respect for private and family life, the right to a fair trial). 88 For instance, the ECJ has been using the Convention as a source of inspiration for the general principles of law, underlining its 'special significance', 89 and has also followed the ECtHR's jurisprudence and then re-considered its own previous case law in the light of more recent Strasbourg judgments. 90 In parallel, the Strasbourg Court has adopted the same approach to post-Lisbon era. The Lisbon Treaty not only changed the architecture of the Union, but gave it a totally different direction. The principle of the 'rule of law' embedded in the Member States should be articulated within the new transnational European dimension going beyond the territory of the nations. 96 Human rights protection constitutes a brand new challenge for the EU institutions and the two Courts have to live up the expectations of EU citizens and TCNs. The EU and the Council of Europe must learn how to interact, not just to co-exist. Until this happens, the EU Charter, which includes reference to the ECHR, appears to be the most suitable vehicle which could connect the two worlds.
